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1 1 "ation bear Je Wer of Pie agate hwy 1966 
ioner, as. ending his uncle the deceaſed An. 

drew Inglis, ſetting. | That Janet Tod, che purſuer's 
ſiſter, and who was fir wife er the f d deceaſed Andrew noks, 
died inteſtate about \thirty-thrge rs ago ; and that the hal 

of the moveablcs, in on with the ſaid! Andrew Inglis 
and her, fell to him the purſuer her brother and neareſt in Kin, 
there being no iſſue of the marriage; and to which. he the pur- 
fuer had Kid chin on his ſiſter's deceaſe, but was pur off, du- 
ring the life of the ſaid Andrew Inglis hls brachen n ta! by - 
licitations from him and his 'friends, who, at the ſame time, 
propoſed conditions that were never implemented. And the 
Libel fubſumes, That Andrew Jrighs had at the time of Ki wite's 
death the room of Weſter Newton, conſiſting of two ploughs 

of land, then poſſeſſed by him, which was ſufficiently ſtocked 

and worth 4000 merks; as alſo a dwelling-houſe well pleniſh- 
ed, which pleniſhing was worth ooo merks ; which ſtock: 
and pleniſhing Andrew Inglis afterwards ſold by roup, and 
with the proceeds and other money due to him, he kalba 
the heritage, which deſcended to his ſon Andrew Inglis 3 young- 
er, and fm him to the * and therefore the libel con- 


\ | A cludes, 


0 


+41 
cludes for payment of 2500 merks, as the half of the goods in 
communion” betwixt Ay Inglis and _—_ Tod at her 
death. 
The defence offered was, That the claim was not ab- | 
able ; and that the defender did not repreſent his uncle. 
The ſheriff allowed the purſuer a proof of his libel, and the 
defender a conjunct probation. 
The defender 1 no benefit of the conjunct proo 
him, and did not even extract a diligence ; but Gag ourkiter ex- 


amined ſeveral witneſſes, whoſe depoſitions are annexed to the 
petition, and the 2 titles were inſtructed by the defender's 


oath. 
proof, pronounced the follow- 


The ſheriff, upon adviſing the 
Dee. 31 Bd ing interlocutor. — That the deceaſed Andrew Inglis, 
( ſome time tenant in Weſter Newton, was at the time of the 


death of Janet Tod, his firſt wife, in poſſeſſion of the room 


of Brymers Newton, conſiſting of two ploughs labouring, 
s of the value of 1000 merks of ſtocking for each plough : and 
„found, That the defender repreſents the ſaid Andrew Iriglis 


« paſſive; and as ſuch found him liable to the purſuer in the 


laid Janet Tod's half of the ſaid deceaſed Andrew In glis's ex- 
 « ecutry, being 1000 merks, and decerned the defender i to make 
payment to the purſuer of the ſaid ſam of 1000 merks Scots 
« accordingly, without charges, the purſuer always making up 
4 1 ſufficient title in his perſon before extract,” TC 
2 this interlocutor the defender reclaimed, inſiſting, 
ot alia, That he ſhould have credit for 100 merks, ſaid to 4 
the funeral charges of the wife; and in his anſwers the purſuer, 
for peace ſake, and hoping thereby to bring the proceſs to a 
_ concluſion, - agreed, that he ſhould have deduction of 100 
merks, though there was no evidence of that ſum having been 
expended ; and the ſheriff refuſed the deſire of the petition, and 
adhered to his former interlocutor, with the variation of reſtric- 
ing the ſum decreed for, to 900 merks. - 
Olf this decreet the petitioner obtained W which ha- 
vine: come in courſe before Lord Kennet Ordinary, it was diſ- 
cuſſed by the reſpondent George Tod, the ſon of Robert Tod 
the original purſuer, who was confirmed executor to his de- 
ceaſed ſiſter, the firſt wife of old Andrew Inglis. 
The petitioner firſt allowed decreet in abſence to go out a- 
gainſt him; againſt which he Pr eferr ed a repreſentation, which, 
upon 


of allowed 


which he having done; and anſwers ha 


as the witneſſes do not mention the 


to divide betwixt him and the wiſe's 


upon anſwers, was refuſed ; and two repreſentations after this 
were refuſed without anſwers. 


A fourth repreſentation having been preferred, the Lord Or- 


dinary ordained the defender 4 


give in a condeſcendence ; 

ving been made to it, the 

Lord Ordinary pronounced his laſt interlocutor, which found, Jan.22. were 
That the repreſenter had not condeſcended upon any thing 
ſufficient for allowing a 


of the repreſentation, and adhered to the former interlocutor. 
Againſt which Judgements the petition now to be anſwered re- 
claims. 4 
- The petitioner argues, in the firſt plate, That it is incumbent 
on the purſuer to prove the libel by evidence ; and that, in this 
caſe; there is no fü lend evidencs of the value of extent of the 
_ ſuppoſed goods in communion at the time of Janet Tod's death, 


or the extent or value of it; and that therefore the 1009/ merks, 
for which the ſheriff decreed, was a mere conjectural value, 
founded on the notion of ſbche of the witneſſes, who mention 
chat ſum as the value of a ſufficient' ſtocking of a plough of 
land; and. in the ſame way it is ſaid, There is no evidence of 
the extent of Andrew Inglis's debts, which it is ſaid, pf, 


might have exceeded his effects, and conſequently left nothin; 


repreſentatives; 'and"there- 
fore it is pretended the petitioner's property cannot 1 55 
from him, and a great and un claim reared up again!t 
him, upon ſuch a ſlumping kind of evidence, as was before the 
ſheriff: That the purſuer's averment is, that old Andrew Inglis, 
at the diſſolution of his firſt marriage, had goods under com- 
munion to the extent of 2000 merks : That ſuch averment muſt. 


2 2 inſtructed by the purſuer, ora; he ſheriff 8 

Jud n ent was erroneous. A 
this it is anſwered, That by u bb conſueti dinaty 
low of Scotland, there is a communion of 'moveables between 
huſband and wife, which gives the wife a joint property in 

the moveables ; which is ſubject, no doubt, to the debts and 
deeds of the huſband in lie egẽ pan ſtie : But upon the difſolution 
of the marriage, the huſbandꝰs prerogative ceaſes; the fociety 
is at an end, and the wife's ſhare of the property comes to have 
its Tal force; then a diviſion of the common ſtock falls to be 


made, 


proof ; and therefore refuſed the defire 


particulars of the flocking, I 


account, or ſum owing by the huſband ; all the 


„„ 


made, and each of the partners, or their reſpective repreſenta- 
tives, draw his or her ſhare, a half or a third, according as 
there is, or is not, iſſue of the marriage. J 
The purſuer's libel therefore is inſtructed by the public law 
of the land, which gave Janet Tod's repreſentatives an action 
Andrew Inglis and his repreſentatives, to count and 
rect for a half of the moveables in communion at the diſſo- 
lation of the marriage by her death. A proceſs of count and 
reckoning has accordingly been brought ; and in that proceſs, 
as in every. proceſs of the kind, a random fum was libelled : 
This is all that the purſuer of ſuch a proceſs is obliged. to do, 
or can do, at a great diſtance of time, or indeed at any diſtance 
of time; for he never can know preciſely every piece of houſe- 
hold furniture, every horſe and cow, and every debt belong - 
ing to the huſband, or the preciſe extent of every bill, open 
uer can 
do, is to bring a proceſs of count and reckoning againſt the 
huſband or his repreſentatives, and to libel a random fum. It 


is incumbent on the huſband; who is liable to count and rec- 


kon, or his repreſentative, who is, in the eye of the law, eadem 
| perſona with him, to condeſcend and ſay wh the um WAS 
of the moveables in communion; and what the quantum of his 
moveable debts, if he had any; and that becauſe either the 
huſband or his repreſentatives are in a condition to do this, or 
ought to be in a condition to do it, as they have, or ought to 
have the inventories or vouchers that aſcertain theſe points; 

and if they. either refuſe or ſhift to give in a proper aceount, 
ecvery preſumption is againſt them, and any tali qualis evidence 
that can be had, ſhould be held ſufficient to found a charge 
againſt him or them. 
However, in this caſe, che evidence is perfectly ſatisfactory 
as it eſtabliſhes, that at the time of Janet Tod's death, old — 
drew Inglis had two ploughs labouring, ſufficiently ſtocked and 
_ _neighbour-like ; that the aa 
ing of a plough of land was at that time 1000 merks; and that 
his ſtocking, in particular, was worth 1000 merks each plough 
ſtocking. This is completely proved by the three firſt depoſi- 
tions annexed to the petition ; all the three agree, that Andrew 
Inglis had at that time two ploughs of land ſuffciently ſtocked, 
and neighbour-like ; and the firſt witneſs, David Greig, de- 


 pones, 


computation for the ſtock- 


3 
pones, That 1000 merks Scots was the ordinary computation for procf, p. r2. 
the ſtocking of a plough of land at that time; and the third # medio. 
witneſs, John Fleming, depones, That in his judgement An- 
drew Inglis's ſtocking was worth 1000 merks each plough. 

- It likewiſe appears from the oaths of theſe witneſſes, that 
Andrew Inglis had houſehold furniture in ion. But as TY 
they do not put any value upon it, and as houſehold furniture i 
is not a definite thing, like the ſtockin pos plongh of hog, that 
can eaſily be valued, the reſpondent, f recovered n 


10 
account of the houſehold furniture ; though, had he b di- 
poſed to go narrowly to work, he might ve. infiſted that a 
conjectural or preſumptive value ſhould have been put upon it. 


But whatever difficulty might have been as to that, there could, 
with ſubmiſſion, be none as to the value of Andrew Tnglis's 
ſtocking at the difſohation of the marriage; for all the witneſſes — 
agree, that he had two ploughs of land ſtocked neighbour-Iike, * 
Now, the ſtocking of a plough of land is a thing well known 
and definite, which people ſkilled in country-affairs can be = . 
no loſs to eſtimate: Accordingly the witneſſes have eſtimated . 
it; Greig depones, That its common value at that time was 
rooo merks; and Fleming depones, That Andrew. Inglis's ſtock- 
ing was worth ſo much. This man, it appears from his oath, 
had good occaſion to know the value of that ſtocking, as he was 
acquainted with Andrew Inglis, and his near 1 at the 
time. g 
As to Andrew Inglis's debts, there is no evidence offersd to 
prove, or even fo much as to raiſe a a ſuſpicion, t e Was ow- 
ing any debt at the time of the diſſolution of the On 
the contrary, Fleming depones, That at the ore the 
faid Andrew Inglis was habite and repute to be in good cir- 
cumſtances; and it appears from Margaret Davidſon's oath, that 
ſoon after the diſſolution of the marriage he bought land. © 
The petitioner is pleaſed” to argue, His widow Margaret 
«© Davidſon ſays expreſsly, that though her huſband had me : 
« lying money to the amount of about L. 40, (in the proof it Þ 13: 
is by miſtake printed L. 20), chat he died confiderably in 
" x Vi Another of the witneſſes, Thomas Syme, ſays, That 
he has heard Andrew Inglis it r died owing ſome debt, but 
that Andrew Inglis ſenior was ſaid to have fied without ow- 


ing * and this is all that appears pro or con about the 
B VVV. 


debt at that time, though, had that been the caſe, the 
or ſome other ſort of evidence of it. 


1 
«« matter. The evidence of the widow muſt evidently prepon- 
% derate over that of Thomas Syme, who was a ſtranger to An- 
„drew Inglis's affairs, and only talks by hearſay. The _ 
* « bility 3 is, that the effects were by no means free.” 
The ref] t, were it neceſſary, would conteſt the 
ſition, That Margaret Davidſon's evidence ſhould 3 
rate, as it is clear her connection as ſiferentrix of part of che 
ſubject ; and as Andrew Inglis's ſecond. wife renders her leſs cre- 
di bn lies wit. But the truth is, that the period, 
to which the witneſſes are here ſwearing, is entirely out of this 
caſe ; for the they are ſwearing to is, that of Andrew In- 
glis's death. Now, it is of no conſequence in this caſe, 
Andrew Inglis had been in debt, at the time of his death; the 
only queſtion is, whether he was in debt, and to what extent, 
a the time of his firſt wife's death: and there is no * 


whatever, either; written or parole, to ſhow or Ir any 


mult have been able to produce ether the vouchers ofthe deve, 
Even Margaret Davidſon does not ſay he oed uny Abe at 
this time; and there is real evidence of the contrary, from his 

purchaſing a feu about this time. This feu, it is very evident, he 
purchaſed with the price of the in communion. It is not 
true, as ſhall be afterwards explained, that he loſt that price by 


a bankruptcy, or that he was enabled to pay for the fen by by his 


marriage with Margaret Davidſon. She was his own ſervant, 
and ſo neither could nor did bring him any tocher; and it is a 
jeſt to ſay, that ſhe paid the feu out of her ſavings: However, 
it is of no conſequence how that matter ſtands, as will appear 
from the fequel. 
mn ſhort, it is indiſputably . that thougft it may be in- 
_— La the purſuer to a charge againſt Andrew In- 
wy io ws Done upon him to prove 
22 Nr „ 
extent. E and it was never before 
heard of, that it was incumbent on the purſuer to prove the de- 
fence of the perſon againſt whom he brings his ation. Som, 
petitioner argues, in the ſecond place, That tho' the extent 


of Andrew Inglis's effects was aſcertained, yet action ought to be 
upon this claim, W n of its being ſo long * latent, 


and 


: 9 


and no good reaſon afligned for the delay :. And in fGappart, of 
this reference-is made NOPE: 3 
bills that have lain CS 3 

. r 


1 introduce a preſ | 
grint proper hung preſcription is not 


ed. by ſtatute... Ks ach 
run this claim. 0 forty years run, che law 
would have preſumed it paid, præſumptione furis et de jure. © But 

debt paid. from miete la 1 


35 N 


as the law 7 preſumes a 5 
if that lapſe extends to forty years it is clear, that 
to preſume a debe paid from a mere lapſe of time, 
chan forty years, would be contrary to lac 
Ar the fume eine, if Were. be other arefienions pſec - 
of time, which your Lordfhips e 

claim, action no doubt ae to be denied; but then there 

muſt be ſomething elſe than mere lapſe. of time; and ac d. 
ingly though ation has been aften denied on. bills that have ; 
7 . vet that has never been denied mere 
bon? pſe of time, when the forty years were not han; 
there have been ae Ea Spe . RP” 


upon. 5 of DE a 4 
a wife acc * 
third. or 


Nancy her. "The 
| queſtion was, , if har her 4 00 ha caſe of her pred 

her huſband, which happened, : and exclu ded her executors from 
claiming her ſhare of the goods in ce mmanion. - 
pronounced different SF 
In this caſe there are no other preſumptions : ths 
ces which the petitioner would ſtrain into ſuch pee 3 


ſtrike juſt r as they account for the 
to run, and ſhow that f Tram Ie no ar- 


which has been ſuffere 
gument ariſes againſt this claim. 


The firſt circumſtance the petitioner ea "with this 


view, is, that the reſpondent and i] his brother have all along been 
in indigent circumſtances. 


B 2 — That 


1 
© That were ſo, "5s moſt cettain ; and that is juſt 
defy DA 925 not ſotier infiſted in; 2 thete ind. 
ce 4 K them unable to enter into a keigarian : and 
| never would have done ſo, had the reſpondent not got 
lately affiſtance and fi from a friend; and it was che fame 
indize nce that made him agree, at 4 communing mentioned in 
* 3 for the petitioner, to accept of a part only of 
what was juſſix due him ; of which more by and by. 
The next circumſtance the x itioner refers to, under this 
head, is, the citation which 'Davidſan depones old 
Andrew Inglis received the day he was married to her; aud up. 
on that ſhe ſa ys, * the faid Andrew Inglis went into and 
* ſhe never Veard more of the citation; from , which the pe- 
titioner infers, it muſt be e the moo had ſertled this 
claim. 
7 But the reverſe is. the juſt con ce; and it is chaſte, that 
this circumſtance takes off the plea n 
all one, whether the citation was given at the inſtance of * 
or Robert Tod. It was a document taken on the debt, at 
 inftance'of whoever the citation was given; and the petitioner 
does not diſpute it was for the b f.of both the — the 
reſpondent's father and uncle. 
It was very natural for Robert Tod to delay following out 
that citation upon the ſolicitation of friends, and from the con- 
nection he had with Andrew In Is; but chat delay affords no 
- preſumption, chat he meant to from the proceſs altogether, 


PS * * 


and make a preſent of his claim to Andrew Inglis's repreſenta- 


tive, with whom he had no connection. War hen } it afford the 
leaſt prefumption of a ſettlement : for had there been a fettte- 
ment, there would have been a diſcharge granted, which 
would have made its appearance; but none fuch has been pro- 
duced, nor has been ſo much. as alledged to have been granted ; 
and there is real evidence that none fuch ever exiſted, Mar- 
gas Davidſon ſays, ſhe heard no more of the citation: but 
oes ſhe ſay, that ſhe ever heard of a ſettlement in conſequence 
of it? No. Yet ſhe muſt have heard of it had there been any 
ſuch thing, from her connection with Andrew Inglis, the ra- 
ther that the citation was given at a rey critical time, viz. the 
* before ſhe was marrie t. 


The 


: chaſed a ſu 


1 
The petitioner, in the /aft 
Andrew Inglis fold the focking above mentioned to one Craw- 


ford, who, though ſolvent at the time, broke after- 
wards ; ſo that the money was loſt in his hands ; and the 


peti- 
tioner ſays, it would be unreaſonable to ſubject him to the whole 


loſs, when he was acting bona fide, for the intereſt both of his 


when, by delaying to call ſo long for the money, 


whole is a fiction; and he had 
to be ſo,; for he himſelf happened to 'be ſervant to this 
Crawford at the time of his purchaſe above mention 
the fer Jo, beer, paid the price at Lamas then 
next, at leaſt all to a mere trifl 

for ſome time thereafter in his 
him for two years and 
Mr Crawford, ſo far from 


nd. The” ref 


at Preſtonhall, from — to wh 
retired, 9 good ircumf 


petitioner have been ble to produce a+ 
fore roucher or other, and likewiſe e 2 4 


| But, in the ſewnd place, u is anſivered; That the all 
| h true; is irrelevant. As to the fale by 
Inglis being bens fide, that does not at all cem 


is more probable that it was mala fd, Waere 34 N 


may, it is of no” k 
conſequence. He ſold the ſubjects in queſtion without the con 


of the wife's executors, and therefore he fold: 


_ elude this very 


claim. However, be that as it 


ſent or knowle 


them at his own riſk. Had they concurred in the ſale, and che 
bills, or other ſecurities, granted to them jointly, there might be 
fome reaſon for inſiſting, that they ſhould bear a of 
the loſs; but as the ſale was made without their conſent or 
knowledge, it is a jeſt to talk of ſubjecting them to any part of 


the loſs, ſuppoſing it to have happened by an unforeſeen bank-- 
ruptcy ; the reverſe of which however | is the truth. 


place, is pleaſed to ſer forth, That 


_ wife's heirs and himſelf, and when it was their own fault; 


and to in 
for a diviſion, a loſs of this kind happened by an utifortſceti N 
bankruptcy 


To this . W anſwers,” in the firſt kite, Thats Res 
icular occaſion to know' „ 1 


c} which mighe poſſibly. e 


upwards after this; on he der tha 2 


The 
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The reſpondent has only further to take notice of a eircum- 
ſtance mentioned in the cloſe of the condeſcendence — 
titioner, viz. That after the proceſs was begun before the ſheriff, 
the reſpondent offered to diſcharge che ner for L. 8 or 
L. eee to 
W N | 
It is heſiĩe ved your Lordſhi will no approve of 
_ ineffeciual. .communings of parties into papers 
1 However, the is far from being diſpleaſed 
that the petitioner has tho ught proper to take notice of 'what 
parties in that way. The fact is, that 
communings alluded to happened in the reſpondent's fa. 
8 U 1 — — 1c. 0 mag. | His 
o Srogglc wth a ar 


Bas turned our. 8 Wo 
F. ee bar 
: to accpps. of a 
8 This rende en 
muning between the davrs far: The doer fot che re- 
dept”s father. infilted. fbr. a certain Sinks; chis petitioner's | 
ea not give ſo much, but offered to give ſomething 
* * the Ry broke _ How: this ſhould 
LE =" oa had: not: he and hi 
a conviction that it was gut. 
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